*\mWINS

Group, Inc.

CONTACT

To learn more about how
AmWINS can help you place
coverage for your clients,
reach out to your local
AmWINS broker.

LEGAL DISCLAIMER

Views expressed here do

not constitute legal advice.
The information contained
herein is for general guidance
of matter only and not for

the purpose of providing
legal advice. Discussion of
insurance policy language is
descriptive only. Every policy
has different policy language.
Coverage afforded under

any insurance policy issued

is subject to individual policy
terms and conditions. Please
refer to your policy for the
actual language.

ABOUT THE AUTHOR

This article was authored

by Jennifer Walker, CPCU,
CRM, CIC, CEBS, CIT, GBA,
ARM, AIM, AIC, ALCM,
associate broker with AmWINS
Brokerage of Georgia in
Atlanta and member of
AmWINS’ national Property
practice.

*‘ ON YOUR TEAM.

amwins.com/insights

A policyholder must prove their loss. When a storm event occurs, multiple perils such as wind, wind-driven
rain, wind-driven water, storm surge, and rising water often intersect which creates a very challenging
environment for a policyholder to prove their loss. To complicate the process further, additional loss may
ensue or arise from these perils such as fire and mold/fungus.

Whether these perils are insured by an insurance policy, and if so to what extent, depends on the terms,
conditions, definitions and exclusions in the policy. It is important to remember that policy provisions
between insurers are not the same.

Storm event related first-party property litigation has always been active in the courts. First-party property
litigation often occurs because insurers and policyholders interpret the wording of the policy differently.
The importance of clear, unambiguous, policy wording cannot be overstated. A provision is ambiguous

if it is capable of two or more meanings. The general rule is that ambiguities are held against the insurer.
However, that is not always the case. Additionally, what may appear as ambiguous wording really may not
be. Insurers have been testing their wording in the courts for many years.

This article will discuss the following: (1) The difference between wind-driven rain and rising water; (2)
The broad impact of using wind-driven water verbiage; and (3) the importance of clear policy wording
concerning water perils.

WIND-DRIVEN RAIN

FEMA states that “rain or wind-driven rain, and hail damage are not in the same damage category as
floods and those perils should be covered perils of the property policy.” Wind-driven rain is usually a
covered peril in a property policy.

What is wind-driven rain? Professor Emeritus Hugo Hens, PhD stated:

“In calm (i.e. windless) weather, raindrops fall vertically. In wind, raindrop paths are oblique; the
vertical component is called precipitation and the horizontal component is called wind-driven rain
(WDR). While precipitation wets horizontal and sloped surfaces, wind-driven rain also humidifies
vertical surfaces. The amount of water striking an enclosure in this way makes wind-driven rain a
potentially damaging moisture source.”?

Wind-driven rain can enter a structure in numerous ways. Possible sources of entry from wind-driven rain
include:

e Missing shingles on a roof allowing water to enter

e Attic ventilation openings

e Siding

e Windows — broken; penetration of seals or flashing; deterioration
e Doors — broken; penetration of seals or flashing; deterioration

e Holes in the structure or it’s openings due to wind

In a storm event, such as a named storm or hurricane, wind-driven rain may cause damage to the building
and interior of the building prior to rising water entering the structure. For example, substantial damage
may be evidenced above the flood line in the structure allowing investigators (and juries) to conclude
that the damage below the flood line was not caused solely due to flood. The damage above the flood
line may be so substantial that a jury may conclude that even though rising water eventually entered the
building, the damage by wind-driven rain to the structure was a significant contributing cause of the loss.
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While some property policies remain silent on wind-driven rain, other policies include a positive grant of coverage. The following is a
sample positive grant provision for wind-driven rain:

“This policy is extended to insure damage as a result of rain or water (not constituting a Flood), whether the rain or water is driven by
wind or not, that enters a building or structure insured under this policy.”

Regardless of whether the wind-driven rain coverage is silent or there is a positive grant, the policy will almost always contain provisions
that seek to exclude or limit coverage from wind-driven rain. While the policyholder must prove their loss, if a policy is an All-Risk policy,
the insurer usually has the burden to prove that a provision in the policy excludes or otherwise limits coverage.

A common exclusion found in the policy could read like:

“..loss or damage to the interior portion of buildings under construction from rain, sleet or snow whether or not driven by wind, when
the installation of the roof, walls and windows of such buildings has not been completed.”

Another common provision, which may be stated as an exclusion or as a condition in the policy, may read like the following:

“The interior of any building or structure, or to personal property in the building or structure, caused by or resulting from rain, snow,
sleet, ice, sand or dust, whether driven by wind or not, unless the building or structure first sustains damage by a covered cause of
loss to its roof or walls through which the rain, snow, sleet, ice, sand or dust enters.”

Therefore, while wind-driven rain is often a covered water peril in a property policy, the definitions, conditions and exclusions within the
policy serve to erode, in whole or in part, coverage for wind-driven rain depending on the circumstances of the claim.

RISING WATER

In general, unlike wind-driven rain, damage by rising water requires flood insurance. Both rising water from a “flood” and rain water
(whether driven by wind or not) can cause damage to the same structure during the same storm event. Heavy rainfall can cause rising
water. Sewer systems that cannot keep up with rainfall can cause rising water. A sample definition of flood is:

‘A general and temporary condition of partial or complete inundation of normally dry land areas or structures caused by the unusual
and/or rapid accumulation of runoff of surface waters, waves, tides, tidal waves; the release of water; the rising, overflowing or
breaking of boundaries of naturally occurring or man-made bodies of water; or the spray therefrom, all whether driven by wind or not
including storm surge. Flood also includes the backup of water from a sewer, drain, or sump caused in whole or in part by flood.”

Referencing the definition above, courts have grappled with the phrase “whether driven by wind or not” and whether the phrase refers to
the effect of wind on surface water and not falling (rain) water UNLESS the falling (rain) water becomes surface water as defined above.
Unfortunately, sometimes insurers will interpret the above definition to include wind-driven rain. Therefore, it would be prudent to have a
separate positive grant provision for wind-driven rain or an exception to the definition of flood for wind-driven rain.

CASE IN POINT

A case in point differentiating between damage caused by wind, wind-driven rain and rising water is a case arising from Hurricane Carla
— United States Fidelity and Guaranty Company v. John M. Morgan, 399 SW.2d 537 (Sup. Ct. TX, 1966). Hurricane Carla was a Category 5
Hurricane that struck Texas in 1961, causing more than 40 fatalities and devastating property damage.

USF&G provided a property policy to John Morgan for a cottage and a warehouse for perils including windstorm or Hurricane but
excluding “..tidal wave, high water, or overflow whether driven by wind or not; nor for any loss caused by rain, whether driven by wind or
not, unless the wind or hail shall first make an opening in the walls or roof of the described building...”

The question the Texas Supreme Court had to answer was: Whether if the damage to the Morgan’s cottage and warehouse was caused
solely by the wind or in part by the force and wave action of rising water.

Experts were called to testify as to the wind velocity, tornadic activity, how winds might counteract the tide and “pile it up in the west end
of the Old River or San Jacinto Bay, away from the insured property,” the elevation points of each structure, the maximum height of water
on each point of the structures since the elevation varied within and between each structure, and the surrounding damage around the
premises (e.g. tree damage — stripped bark from wind vs. water damage).

The warehouse was destroyed. The substantially damaged cottage had water which ranged from four inches to four
feet deep. In fact, a rug in the north part of the cottage was dry. The jury from the lower court concluded that the
damage to the warehouse and cottage was solely caused by wind and rain. The jury believed wind caused

substantial damage to the buildings before the rising water ever reach the structures. The Supreme Court of Texas *
ruled this was a reasonable decision. Therefore, the structures were insured.
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The damage to the personal property in the structures presented a different problem — “Heavy rain was falling on the contents after the
roof of the warehouse was blown off by the wind. On the other hand, they were completely inundated by the rising waters. Some items
were missing after the water subsided.” It was very difficult to determine whether the damage was caused by rising water or wind-driven
falling water. As a result, damage to the personal property was not insured.

This case teaches us the importance of wording in a policy, reminds us of the significant burden of the policyholders to prove their loss
and the importance of the policyholder employing experts to help them prove their loss in these types of cases.

WIND-DRIVEN WATER

Wind-driven water would appear to be a broader category of water peril than wind-driven rain. The phrase ‘wind-driven water’ is not
commonly used in policies. Instead, insurers tend to itemize types of water that are covered (or not) when the water is driven by wind such
as surface water, flood and storm surge.

On the other hand, some courts have used the phrase ‘wind-driven water’ interchangeably with flood or storm surge. Additionally,
courts have used the phrase ‘wind-driven water’ interchangeably with ‘wind-driven rain.” Wind-driven water therefore can have multiple
meanings.

Logically, we think of wind-driven rain as referring to a specific source of water — falling rain. But don’t fall into the assumption trap!

Due to the multiple uses of the phrase ‘wind-driven water, if a property policy is not clear, an insurer may attempt to interpret wind-driven
rain as being part of other wind-driven water categories and therefore limit, or exclude, coverage by classifying wind-driven rain the same
as flood or other water damage. Why is this a potentially dangerous situation?

1. If flood is insured, the policy usually includes a sub-limit of insurance.

2. The peril of flood almost always includes an aggregate limit of insurance.

3. The peril of flood will usually have a higher deductible than other perils on the policy.

4. Flood may be an excluded peril, while wind-driven rain would otherwise be a covered peril.

Let’s look at an example of how important policy wording is in respects to water perils and a named storm event. Who can forget
Superstorm Sandy?

In New Sea Crest Health Care Ctr., LLC v. Lexington Ins. Co., No. 12 Civ. 6414, 2014 WL 2879839, at *2 (E.D.N.Y., 2014), the court had to rule
whether all loss from a named storm would be within the named storm sub-limit and whether storm surge was part of the named storm
sub-limit OR the much smaller sub-sub-limit of flood. The court reiterated what multiple courts have found — that “storm surge is little more
than a synonym for a tidal wave or wind-driven flood.”

In this case, Lexington included in their definition of flood — water “whether driven by wind or not.” Common wording. But then Lexington
included the phrase “regardless of the number of coverages, locations, or perils involved including, but not limited to, all flood (however
caused), wind, wind gusts, storm surges, tornados, cyclones, hail, or rain.”

As a result, even though storm surge was listed separately from flood in the policy, the court said storm surge is flood and limited by the
sub-sub-limit. Additionally, perils such as rain were lumped into the named storm sub-limit. All other policy sub-limits relating to storm
event were within the named storm sub-limit (and flood sub-sub-limit if applicable) such as: debris removal, civil or military authority,
demolition, ingress/egress, ordinary payroll, equipment breakdown and business interruption. These sub-limits did not stack on top of the
named storm sub-limit (or flood sub-sub-limit).

The importance of this case lies with how common perils such as rain may be seriously limited in a property policy if the peril is part of a
storm event AND the policy wording is designed to limit all coverage for the storm event.

CONCLUSION

When a storm event occurs causing multiple water perils to intersect, the challenge of proving what damages are insured will be a
daunting (and expensive) task for any policyholder. If the policy wording is not clear as to what perils are insured and under what
circumstances, the claim process is further complicated with potential legal disputes.

"FEMA: Insurance Coverage for Flood and Wind-Driven Rain, Release Date October 22, 2005, Release Number 1603-104
2 Wind-Driven Rain: From Theory to Reality, 2010 ASHRAE
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